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7R�DPHQG�DQG�UHHQDFW�WKH�KHDGLQJ�RI�&KDSWHU���RI��7LWOH�,,�RI�%RRN�,�RI�WKH

&RGH�RI�&LYLO�3URFHGXUH��&RGH�RI�&LYLO�3URFHGXUH�$UWV������WKURXJK

����������DQG������DQG�WKH�KHDGLQJ�RI�6HFWLRQ���RI�&KDSWHU���RI�7LWOH

,,��RI�%RRN�,�RI�WKH�&RGH�RI�&LYLO�3URFHGXUH���WR�HQDFW�&RGH�RI�&LYLO

3URFHGXUH� $UWV�� ���� WKURXJK� ����� DQG� WR� UHSHDO� &RGH� RI� &LYLO

3URFHGXUH�$UW���������UHODWLYH�WR�FODVV�DQG�GHULYDWLYH�DFWLRQV��WR�SURYLGH

IRU�SURFHGXUDO�UHTXLUHPHQWV�IRU�WKH�ILOLQJ��PDLQWDLQLQJ��DQG�FHUWLILFDWLRQ

RI�FODVV�DFWLRQV��WR�SURYLGH�IRU�QRWLFH�WR�FODVV�PHPEHUV��WR�SURYLGH�IRU

MXGJPHQWV� DQG�RWKHU� RUGHUV� UHODWLYH� WR� FODVV� DFWLRQV�� WR�SURYLGH� IRU

GLVPLVVDO�RU�FRPSURPLVH�RI�D�FODVV�DFWLRQ��WR�SURYLGH�IRU�SURFHGXUHV

DQG� UHTXLUHPHQWV� IRU� ILOLQJ� DQG�PDLQWDLQLQJ� GHULYDWLYH� DFWLRQV� DQG

SURYLGH�IRU�YHQXH�RI�DOO�VXFK�DFWLRQV��WR�SURYLGH�IRU�SUHVFULSWLRQ�RI

FODVV�DFWLRQV��DQG�WR�SURYLGH�IRU�UHODWHG�PDWWHUV�

%H�LW�HQDFWHG�E\�WKH�/HJLVODWXUH�RI�/RXLVLDQD�

6HFWLRQ�����7KH�KHDGLQJ�RI�&KDSWHU���RI�7LWOH�,,�RI�%RRN�,�RI�WKH�&RGH

RI�&LYLO�3URFHGXUH��&RGH�RI�&LYLO�3URFHGXUH�$UWV������WKURXJK�����������DQG

�����DQG�WKH��KHDGLQJ�RI�6HFWLRQ���RI�&KDSWHU���RI�7LWOH�,,�RI�%RRN�,�RI�WKH

&RGH�RI�&LYLO�3URFHGXUH�DUH�KHUHE\�DPHQGHG�DQG�UHHQDFWHG�DQG�&RGH�RI�&LYLO

3URFHGXUH�$UWV������WKURXJK�����DUH�KHUHE\�HQDFWHG�WR�UHDG�DV�IROORZV�
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$UW��������3UHUHTXLVLWHV��PDLQWDLQDEOH�FODVV�DFWLRQV

$�� �2QH�RU�PRUH�PHPEHUV�RI� D� FODVV�PD\�VXH�RU�EH� VXHG�DV

UHSUHVHQWDWLYH�SDUWLHV�RQ�EHKDOI�RI�DOO��RQO\�LI�

���� �7KH�FODVV� LV� VR�QXPHURXV� WKDW� MRLQGHU�RI� DOO�PHPEHUV� LV

LPSUDFWLFDEOH�

�����7KHUH�DUH�TXHVWLRQV�RI�ODZ�RU�IDFW�FRPPRQ�WR�WKH�FODVV�

���� �7KH� FODLPV� RU� GHIHQVHV� RI� WKH� UHSUHVHQWDWLYH� SDUWLHV� DUH

W\SLFDO�RI�WKH�FODLPV�RU�GHIHQVHV�RI�WKH�FODVV�

�����7KH�UHSUHVHQWDWLYH�SDUWLHV�ZLOO�IDLUO\�DQG�DGHTXDWHO\�SURWHFW

WKH�LQWHUHVWV�RI�WKH�FODVV�

���� � 7KH� FODVV� LV� RU�PD\� EH� GHILQHG� REMHFWLYHO\� LQ� WHUPV� RI

DVFHUWDLQDEOH� FULWHULD�� VXFK� WKDW� WKH� FRXUW� PD\� GHWHUPLQH� � WKH

FRQVWLWXHQF\�RI�WKH�FODVV�IRU�SXUSRVHV�RI� � WKH�FRQFOXVLYHQHVV�RI�DQ\

MXGJPHQW�WKDW�PD\�EH�UHQGHUHG�LQ�WKH�FDVH�

%���$Q�DFWLRQ�PD\�EH�PDLQWDLQHG�DV�D�FODVV�DFWLRQ�RQO\�LI�DOO�RI

WKH�SUHUHTXLVLWHV�RI�3DUDJUDSK�$�RI�WKLV�$UWLFOH�DUH�VDWLVILHG��DQG�LQ

DGGLWLRQ�

�����7KH�SURVHFXWLRQ�RI�VHSDUDWH�DFWLRQV�E\�RU�DJDLQVW�LQGLYLGXDO

PHPEHUV�RI�WKH�FODVV�ZRXOG�FUHDWH�D�ULVN�RI�

�D�� � ,QFRQVLVWHQW� RU� YDU\LQJ� DGMXGLFDWLRQV� ZLWK� UHVSHFW� WR

LQGLYLGXDO�PHPEHUV�RI�WKH�FODVV�ZKLFK�ZRXOG�HVWDEOLVK�LQFRPSDWLEOH

VWDQGDUGV�RI�FRQGXFW�IRU�WKH�SDUW\�RSSRVLQJ�WKH�FODVV��RU

�E�� �$GMXGLFDWLRQV�ZLWK�UHVSHFW�WR�LQGLYLGXDO�PHPEHUV�RI�WKH

FODVV�ZKLFK�ZRXOG�DV�D�SUDFWLFDO�PDWWHU�EH�GLVSRVLWLYH�RI�WKH�LQWHUHVWV

RI�WKH�RWKHU�PHPEHUV�QRW�SDUWLHV�WR�WKH�DGMXGLFDWLRQV�RU�VXEVWDQWLDOO\

LPSDLU�RU�LPSHGH�WKHLU�DELOLW\�WR�SURWHFW�WKHLU�LQWHUHVWV��RU
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�����7KH�SDUW\�RSSRVLQJ�WKH�FODVV�KDV�DFWHG�RU�UHIXVHG�WR�DFW�RQ

JURXQGV�JHQHUDOO\�DSSOLFDEOH�WR�WKH�FODVV��WKHUHE\�PDNLQJ�DSSURSULDWH

ILQDO�LQMXQFWLYH�UHOLHI�RU�FRUUHVSRQGLQJ�GHFODUDWRU\�UHOLHI�ZLWK�UHVSHFW

WR�WKH�FODVV�DV�D�ZKROH��RU

�����7KH�FRXUW�ILQGV�WKDW�WKH�TXHVWLRQV�RI�ODZ�RU�IDFW�FRPPRQ�WR

WKH�PHPEHUV�RI�WKH�FODVV�SUHGRPLQDWH�RYHU�DQ\�TXHVWLRQV�DIIHFWLQJ�RQO\

LQGLYLGXDO� PHPEHUV�� DQG� WKDW� D� FODVV� DFWLRQ� LV� VXSHULRU� WR� RWKHU

DYDLODEOH� PHWKRGV� IRU� WKH� IDLU� DQG� HIILFLHQW� DGMXGLFDWLRQ� RI� WKH

FRQWURYHUV\���7KH�PDWWHUV�SHUWLQHQW�WR�WKHVH�ILQGLQJV�LQFOXGH�

�D�� �7KH� LQWHUHVW� RI� WKH�PHPEHUV�RI� WKH� FODVV� LQ� LQGLYLGXDOO\

FRQWUROOLQJ�WKH�SURVHFXWLRQ�RU�GHIHQVH�RI�VHSDUDWH�DFWLRQV�

�E�� � 7KH� H[WHQW� DQG� QDWXUH� RI� DQ\� OLWLJDWLRQ� FRQFHUQLQJ� WKH

FRQWURYHUV\�DOUHDG\�FRPPHQFHG�E\�RU�DJDLQVW�PHPEHUV�RI�WKH�FODVV�

�F�� � 7KH� GHVLUDELOLW\� RU� XQGHVLUDELOLW\� RI� FRQFHQWUDWLQJ� WKH

OLWLJDWLRQ�LQ�WKH�SDUWLFXODU�IRUXP�

�G���7KH�GLIILFXOWLHV�OLNHO\�WR�EH�HQFRXQWHUHG�LQ�WKH�PDQDJHPHQW

RI�D�FODVV�DFWLRQ�

�H���7KH�SUDFWLFDO�DELOLW\�RI�LQGLYLGXDO�FODVV�PHPEHUV�WR�SXUVXH

WKHLU�FODLPV�ZLWKRXW�FODVV�FHUWLILFDWLRQ�

�I���7KH�H[WHQW�WR�ZKLFK�WKH�UHOLHI�SODXVLEO\�GHPDQGHG�RQ�EHKDOI

RI�RU�DJDLQVW�WKH�FODVV��LQFOXGLQJ�WKH�YLQGLFDWLRQ�RI�VXFK�SXEOLF�SROLFLHV

RU�OHJDO�ULJKWV�DV�PD\�EH�LPSOLFDWHG��MXVWLILHV�WKH�FRVWV�DQG�EXUGHQV�RI

FODVV�OLWLJDWLRQ��RU

���� � 7KH� SDUWLHV� WR� D� VHWWOHPHQW� UHTXHVW� FHUWLILFDWLRQ� XQGHU

6XESDUDJUDSK� %���� IRU� SXUSRVHV� RI� VHWWOHPHQW�� HYHQ� WKRXJK� WKH

UHTXLUHPHQWV�RI�6XESDUDJUDSK�%����PLJKW�QRW�RWKHUZLVH�EH�PHW�

&�� �&HUWLILFDWLRQ�VKDOO�QRW�EH� IRU� WKH�SXUSRVH�RI�DGMXGLFDWLQJ

FODLPV�RU�GHIHQVHV�GHSHQGHQW�IRU�WKHLU�UHVROXWLRQ�RQ�SURRI�LQGLYLGXDO�WR
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D�PHPEHU�RI�WKH�FODVV���+RZHYHU��IROORZLQJ�FHUWLILFDWLRQ��WKH�FRXUW�VKDOO

UHWDLQ� MXULVGLFWLRQ� RYHU� FODLPV� RU� GHIHQVHV� GHSHQGHQW� IRU� WKHLU

UHVROXWLRQ�RQ�SURRI�LQGLYLGXDO�WR�D�PHPEHU�RI�WKH�FODVV�

$UW��������&HUWLILFDWLRQ�SURFHGXUH��QRWLFH��MXGJPHQW��DQG�RUGHUV

$������:LWKLQ�QLQHW\�GD\V�DIWHU�VHUYLFH�RQ�DOO�DGYHUVH�SDUWLHV�RI

WKH�LQLWLDO�SOHDGLQJ�GHPDQGLQJ�UHOLHI�RQ�EHKDOI�RI�RU�DJDLQVW�D�FODVV��WKH

SURSRQHQW�RI�WKH�FODVV�VKDOO�ILOH�D�PRWLRQ�WR�FHUWLI\�WKH�DFWLRQ�DV�D�FODVV

DFWLRQ���7KH�GHOD\�IRU�ILOLQJ�WKH�PRWLRQ�PD\�EH�H[WHQGHG�E\�VWLSXODWLRQ

RI�WKH�SDUWLHV�RU�RQ��PRWLRQ�IRU�JRRG�FDXVH�VKRZQ�

����,I�WKH�SURSRQHQW�IDLOV�WR�ILOH�D�PRWLRQ�IRU�FHUWLILFDWLRQ�ZLWKLQ

WKH�GHOD\�DOORZHG�E\�6XESDUDJUDSK�$�����DQ\�DGYHUVH�SDUW\�PD\�ILOH�D

QRWLFH�RI�WKH�IDLOXUH�WR�PRYH�IRU�FHUWLILFDWLRQ���2Q�WKH�ILOLQJ�RI�VXFK�D

QRWLFH�DQG�DIWHU�KHDULQJ�WKHUHRQ��WKH�GHPDQG�IRU�FODVV�UHOLHI��PD\�EH

VWULFNHQ�� � ,I� WKH� GHPDQG� IRU� FODVV� UHOLHI� LV� VWULFNHQ�� WKH� DFWLRQ�PD\

FRQWLQXH�EHWZHHQ�WKH�QDPHG�SDUWLHV�DORQH���$�GHPDQG�IRU�FODVV�UHOLHI

VWULFNHQ�XQGHU�WKLV�6XESDUDJUDSK�PD\�EH�UHLQVWDWHG�XSRQ�D�VKRZLQJ�RI

JRRG�FDXVH�E\�WKH�SURSRQHQW�

����D����1R�PRWLRQ�WR�FHUWLI\�DQ�DFWLRQ�DV�D�FODVV�DFWLRQ�VKDOO�EH

JUDQWHG�SULRU�WR�D�KHDULQJ�RQ�WKH�PRWLRQ��6XFK�KHDULQJ�VKDOO�EH�KHOG�DV

VRRQ�DV�SUDFWLFDEOH��EXW�LQ�QR�HYHQW�EHIRUH��L��DOO�QDPHG�DGYHUVH�SDUWLHV

KDYH�EHHQ�VHUYHG�ZLWK�WKH�SOHDGLQJ�FRQWDLQLQJ�WKH�GHPDQG�IRU�FODVV

UHOLHI� RU� KDYH� PDGH� DQ� DSSHDUDQFH� RU�� ZLWK� UHVSHFW� WR� XQVHUYHG

GHIHQGDQWV�ZKR�KDYH�QRW�DSSHDUHG��WKH�SURSRQHQW�RI�WKH�FODVV�KDV�PDGH

GXH�DQG�GLOLJHQW�HIIRUW�WR�SHUIHFW�VHUYLFH�RI�VXFK�SOHDGLQJ��DQG��LL��WKH

SDUWLHV�KDYH�KDG�D�UHDVRQDEOH�RSSRUWXQLW\�WR�REWDLQ�GLVFRYHU\�RQ�FODVV

FHUWLILFDWLRQ�LVVXHV��RQ�VXFK�WHUPV�DQG�FRQGLWLRQV�DV�WKH�FRXUW�GHHPV

QHFHVVDU\�
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�E���,I�WKH�FRXUW�ILQGV�WKDW�WKH�DFWLRQ�VKRXOG�EH�PDLQWDLQHG�DV�D

FODVV�DFWLRQ��LW�VKDOO�FHUWLI\�WKH�DFWLRQ�DFFRUGLQJO\����,I�WKH�FRXUW�ILQGV

WKDW�WKH�DFWLRQ�VKRXOG�QRW�EH�PDLQWDLQHG�DV�D�FODVV�DFWLRQ��WKH�DFWLRQ

PD\�FRQWLQXH�EHWZHHQ�WKH�QDPHG�SDUWLHV�

�F���,Q�WKH�SURFHVV�RI�FODVV�FHUWLILFDWLRQ��RU�DW�DQ\�WLPH�WKHUHDIWHU

EHIRUH�D�GHFLVLRQ�RQ�WKH�PHULWV�RI�WKH�FRPPRQ�LVVXHV��WKH�FRXUW�PD\

DOWHU��DPHQG��RU�UHFDOO�LWV�LQLWLDO�UXOLQJ�RQ�FHUWLILFDWLRQ�DQG�PD\�HQODUJH�

UHVWULFW��RU�RWKHUZLVH�UHGHILQH�WKH�FRQVWLWXHQF\�RI�WKH�FODVV�RU�WKH�LVVXHV

WR�EH�PDLQWDLQHG�LQ�WKH�FODVV�DFWLRQ�

�G�� � 1R� RUGHU� FRQWHPSODWHG� LQ� WKLV� 6XESDUDJUDSK� VKDOO� EH

UHQGHUHG�DIWHU�D�MXGJPHQW�RU�SDUWLDO�MXGJPHQW�RQ�WKH�PHULWV�RI�FRPPRQ

LVVXHV�KDV�EHHQ�UHQGHUHG�DJDLQVW�WKH�SDUW\�RSSRVLQJ�WKH�FODVV�DQG�RYHU

VXFK�SDUW\
V�REMHFWLRQ�

%������,Q�DQ\�FODVV�DFWLRQ�PDLQWDLQHG�XQGHU�$UWLFOH�����%�����

WKH� FRXUW� VKDOO� GLUHFW� WR� WKH� PHPEHUV� RI� WKH� FODVV� WKH� EHVW� QRWLFH

SUDFWLFDEOH�XQGHU�WKH�FLUFXPVWDQFHV��LQFOXGLQJ�LQGLYLGXDO�QRWLFH�WR�DOO

PHPEHUV�ZKR�FDQ�EH�LGHQWLILHG�WKURXJK�UHDVRQDEOH�HIIRUW���7KLV�QRWLFH�

KRZHYHU�JLYHQ��VKDOO�EH�JLYHQ�DV�VRRQ�DV�SUDFWLFDEOH�DIWHU�FHUWLILFDWLRQ�

EXW� LQ� DQ\� HYHQW� HDUO\� HQRXJK� � WKDW� D� GHOD\� SURYLGHG� IRU� WKH� FODVV

PHPEHUV�WR�H[HUFLVH�DQ�RSWLRQ�WR�EH�H[FOXGHG�IURP�WKH�FODVV�ZLOO�KDYH

H[SLUHG�EHIRUH�FRPPHQFHPHQW�RI�WKH�WULDO�RQ�WKH�PHULWV�RI�WKH�FRPPRQ

LVVXHV�

����7KH�QRWLFH�UHTXLUHG�E\�6XESDUDJUDSK�%����VKDOO�LQFOXGH���D�

D�JHQHUDO�GHVFULSWLRQ�RI�WKH�DFWLRQ��LQFOXGLQJ�WKH�UHOLHI�VRXJKW��DQG�WKH

QDPHV�DQG�DGGUHVVHV�RI�WKH�UHSUHVHQWDWLYH�SDUWLHV�RU��ZKHUH�DSSURSULDWH�

WKH� LGHQWLW\� DQG� ORFDWLRQ� RI� WKH� VRXUFH� IURP�ZKLFK� WKH� QDPHV� DQG

DGGUHVVHV�RI�WKH�UHSUHVHQWDWLYH�SDUWLHV�FDQ�EH�REWDLQHG���E��D�VWDWHPHQW

RI�WKH�ULJKW�RI�WKH�SHUVRQ�WR�EH�H[FOXGHG�IURP�WKH�DFWLRQ�E\�VXEPLWWLQJ
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DQ� HOHFWLRQ� IRUP�� LQFOXGLQJ� WKH�PDQQHU� DQG� WLPH� IRU� H[HUFLVLQJ� WKH

HOHFWLRQ���F��D�VWDWHPHQW�WKDW�WKH�MXGJPHQW��ZKHWKHU�IDYRUDEOH�RU�QRW�

ZLOO�LQFOXGH�DOO�PHPEHUV�ZKR�GR�QRW�UHTXHVW�H[FOXVLRQ���G��D�VWDWHPHQW

WKDW�DQ\�PHPEHU�ZKR�GRHV�QRW�UHTXHVW�H[FOXVLRQ�PD\��LI�WKH�PHPEHU

GHVLUHV��HQWHU�DQ�DSSHDUDQFH�WKURXJK�FRXQVHO�DW�WKDW�PHPEHU
V�H[SHQVH�

�H�� �D�VWDWHPHQW�DGYLVLQJ�WKH�FODVV�PHPEHU�WKDW�WKH�PHPEHU�PD\�EH

UHTXLUHG�WR�WDNH�IXUWKHU�DFWLRQ�DV�WKH�FRXUW�GHHPV�QHFHVVDU\��VXFK�DV

VXEPLWWLQJ�D�SURRI�RI�FODLP�LQ�RUGHU�WR�SDUWLFLSDWH�LQ�DQ\�UHFRYHU\�KDG

E\� WKH� FODVV�� �I�� D� JHQHUDO� GHVFULSWLRQ� RI� DQ\� FRXQWHUFODLP� EURXJKW

DJDLQVW�WKH�FODVV����J���WKH�DGGUHVV�RI�FRXQVHO�WR�ZKRP�LQTXLULHV�PD\�EH

GLUHFWHG�� DQG� �K�� DQ\� RWKHU� LQIRUPDWLRQ� WKDW� WKH� FRXUW� GHHPV

DSSURSULDWH�

����8QOHVV� WKH�SDUWLHV�DJUHH�RWKHUZLVH�� WKH�SURSRQHQWV�RI� WKH

FODVV� VKDOO� EHDU� WKH� H[SHQVH� RI� WKH� QRWLILFDWLRQ� UHTXLUHG� E\� WKLV

3DUDJUDSK�� � 7KH� FRXUW�PD\� UHTXLUH� WKH� SDUW\� RSSRVLQJ� WKH� FODVV� WR

FRRSHUDWH�LQ�VHFXULQJ�WKH�QDPHV�DQG�DGGUHVVHV�RI�WKH�SHUVRQV�ZLWKLQ�WKH

FODVV� GHILQHG� E\� WKH� FRXUW� IRU� WKH� SXUSRVH� RI� SURYLGLQJ� LQGLYLGXDO

QRWLFH�� EXW� DQ\� DGGLWLRQDO� FRVWV� UHDVRQDEO\� LQFXUUHG� E\� WKH� SDUW\

RSSRVLQJ�WKH�FODVV�LQ�FRPSO\LQJ�ZLWK�WKLV�RUGHU�VKDOO�EH�SDLG�E\�WKH

SURSRQHQW�RI�WKH�FODVV���7KH�FRXUW�PD\�WD[�DOO�RU�SDUW�RI�WKH�H[SHQVHV

LQFXUUHG�IRU�QRWLILFDWLRQ�DV�FRVWV�

&���7KH�MXGJPHQW�LQ�DQ�DFWLRQ�PDLQWDLQHG�DV�D�FODVV�DFWLRQ�XQGHU

$UWLFOH�����%�����RU��%������ZKHWKHU�RU�QRW�IDYRUDEOH�WR�WKH�FODVV��VKDOO

LQFOXGH�DQG�GHVFULEH�WKRVH�ZKRP�WKH�FRXUW�ILQGV�WR�EH�PHPEHUV�RI�WKH

FODVV���7KH�MXGJPHQW�LQ�DQ�DFWLRQ�PDLQWDLQHG�DV�D�FODVV�DFWLRQ�XQGHU

$UWLFOH�����%������ZKHWKHU�RU�QRW�IDYRUDEOH�WR�WKH�FODVV��VKDOO�LQFOXGH

DQG�VSHFLI\�RU�GHVFULEH�WKRVH�WR�ZKRP�WKH�QRWLFH�SURYLGHG�LQ�3DUDJUDSK
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%�ZDV�GLUHFWHG��DQG�ZKR�KDYH�QRW�UHTXHVWHG�H[FOXVLRQ��DQG�ZKRP�WKH

FRXUW�ILQGV�WR�EH�PHPEHUV�RI�WKH�FODVV�

'�� � :KHQ� DSSURSULDWH� ���� DQ� DFWLRQ� PD\� EH� EURXJKW� RU

PDLQWDLQHG�DV�D�FODVV�DFWLRQ�ZLWK�UHVSHFW�WR�SDUWLFXODU�LVVXHV��RU�����D

FODVV�PD\�EH�GLYLGHG� LQWR�VXEFODVVHV�DQG�HDFK�VXEFODVV� WUHDWHG�DV�D

FODVV��DQG�WKH�SURYLVLRQV�RI�$UWLFOH�����DQG�WKLV�$UWLFOH�VKDOO�WKHQ�EH

FRQVWUXHG�DQG�DSSOLHG�DFFRUGLQJO\�

(�� � ,Q� WKH� FRQGXFW� RI� DFWLRQV� WR�ZKLFK�$UWLFOH� ���� DQG� WKLV

$UWLFOH�DSSO\�� WKH�FRXUW�PD\�PDNH�DQ\�RI� WKH�IROORZLQJ�DSSURSULDWH

RUGHUV�

���� � 'HWHUPLQLQJ� WKH� FRXUVH� RI� SURFHHGLQJV� RU� SUHVFULELQJ

PHDVXUHV� WR� SUHYHQW� XQGXH� UHSHWLWLRQ� RU� FRPSOLFDWLRQ� LQ� WKH

SUHVHQWDWLRQ�RI�HYLGHQFH�RU�DUJXPHQW�

�����5HTXLULQJ��IRU�WKH�SURWHFWLRQ�RI�WKH�PHPEHUV�RI�WKH�FODVV�RU

RWKHUZLVH�IRU�WKH�IDLU�FRQGXFW�RI�WKH�DFWLRQ��WKDW�QRWLFH�EH�JLYHQ�LQ�VXFK

PDQQHU�DV�WKH�FRXUW�PD\�GLUHFW�WR�PHPEHUV�RI�WKH�FODVV�RI�DQ\�VWHS�LQ

WKH� DFWLRQ�� RU� RI� WKH� SURSRVHG� H[WHQW� RI� WKH� MXGJPHQW�� RU� RI� WKH

RSSRUWXQLW\� RI� PHPEHUV� WR� VLJQLI\� ZKHWKHU� WKH\� FRQVLGHU� WKH

UHSUHVHQWDWLRQ� IDLU�DQG�DGHTXDWH�� WR� LQWHUYHQH�DQG�SUHVHQW�FODLPV�RU

GHIHQVHV��RU�RWKHUZLVH�WR�FRPH�LQWR�WKH�DFWLRQ�

���� � ,PSRVLQJ� FRQGLWLRQV� RQ� WKH� UHSUHVHQWDWLYH� SDUWLHV� RU� RQ

LQWHUYHQRUV�

���� � 5HTXLULQJ� WKDW� WKH� SOHDGLQJV� EH� DPHQGHG� WR� HOLPLQDWH

WKHUHIURP�DOOHJDWLRQV�DV�WR�UHSUHVHQWDWLRQ�RI�DEVHQW�SHUVRQV��DQG�WKDW

WKH�DFWLRQ�SURFHHG�DFFRUGLQJO\�

�����'HDOLQJ�ZLWK�VLPLODU�SURFHGXUDO�PDWWHUV��LQFOXGLQJ�EXW�QRW

OLPLWHG�WR�FDVH�PDQDJHPHQW�RUGHUV�SURYLGLQJ�IRU�FRQVROLGDWLRQ��GXWLHV

RI�FRXQVHO�� WKH�H[WHQW�DQG� WKH�VFKHGXOLQJ�RI�DQG� WKH�GHOD\V�IRU�SUH�
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FHUWLILFDWLRQ�DQG�SRVW�FHUWLILFDWLRQ�GLVFRYHU\��DQG�RWKHU�PDWWHUV�ZKLFK

DIIHFW�WKH�JHQHUDO�RUGHU�RI�SURFHHGLQJV��KRZHYHU��WKH�FRXUW�PD\�QRW

RUGHU�WKH�FODVV�ZLGH�WULDO�RI�LVVXHV�GHSHQGHQW�IRU�WKHLU�UHVROXWLRQ�RQ

SURRI�LQGLYLGXDO�WR�D�PHPEHU�RI�WKH�FODVV��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR

WKH�FDXVDWLRQ�RI� WKH�PHPEHU
V� LQMXULHV�� WKH�DPRXQW�RI� WKH�PHPEHU
V

VSHFLDO��RU�JHQHUDO�GDPDJHV��WKH�LQGLYLGXDO�NQRZOHGJH�RU�UHOLDQFH�RI�WKH

PHPEHU��RU� WKH�DSSOLFDELOLW\� WR� WKH�PHPEHU�RI� LQGLYLGXDO� FODLPV�RU

GHIHQVHV�

���� � � $Q\� RI� WKH� RUGHUV� SURYLGHG� LQ� WKLV� 3DUDJUDSK� PD\� EH

FRPELQHG�ZLWK�DQ�RUGHU�SXUVXDQW�WR�$UWLFOH�������DQG�PD\�EH�DOWHUHG

RU�DPHQGHG�DV�PD\�EH�GHVLUDEOH�IURP�WLPH�WR�WLPH�

$UW��������9HQXH

$���$Q�DFWLRQ�EURXJKW�RQ�EHKDOI�RI�D�FODVV�VKDOO�EH�EURXJKW�LQ�D

SDULVK�RI�SURSHU�YHQXH�DV�WR�WKH�GHIHQGDQW�

%���$Q�DFWLRQ�EURXJKW�DJDLQVW�D�FODVV�VKDOO�EH�EURXJKW�LQ�D�SDULVK

RI�SURSHU�YHQXH�DV�WR�DQ\�PHPEHU�RI�WKH�FODVV�QDPHG�DV�D�GHIHQGDQW�

$UW��������'LVPLVVDO�RU�FRPSURPLVH

$������$Q�DFWLRQ�SUHYLRXVO\�FHUWLILHG�DV�D�FODVV�DFWLRQ�VKDOO�QRW

EH� GLVPLVVHG� RU� FRPSURPLVHG� ZLWKRXW� WKH� DSSURYDO� RI� WKH� FRXUW

H[HUFLVLQJ�MXULVGLFWLRQ�RYHU�WKH�DFWLRQ��

����1RWLFH�RI� WKH�SURSRVHG�GLVPLVVDO�RI� DQ�DFWLRQ�SUHYLRXVO\

FHUWLILHG�DV�D�FODVV�DFWLRQ�VKDOO�EH�SURYLGHG�WR�DOO�PHPEHUV�RI�WKH�FODVV�

WRJHWKHU�ZLWK�WKH�WHUPV�RI�DQ\�SURSRVHG�FRPSURPLVH�WKDW�WKH�QDPHG

SDUWLHV�KDYH�HQWHUHG�LQWR��1RWLFH�VKDOO�EH�JLYHQ�LQ�VXFK�PDQQHU�DV�WKH

FRXUW�GLUHFWV�

%���$IWHU�QRWLFH�RI�WKH�SURSRVHG�FRPSURPLVH�KDV�EHHQ�SURYLGHG

WR�WKH�PHPEHUV�RI�WKH�FODVV��WKH�FRXUW�VKDOO�RUGHU�D�KHDULQJ�WR�GHWHUPLQH

ZKHWKHU�WKH�SURSRVHG�FRPSURPLVH�LV�IDLU��UHDVRQDEOH��DQG�DGHTXDWH�IRU
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WKH�FODVV���$W�VXFK�KHDULQJ��DOO�SDUWLHV�WR�WKH�DFWLRQ��LQFOXGLQJ�PHPEHUV

RI�WKH�FODVV��VKDOO�EH�SHUPLWWHG�DQ�RSSRUWXQLW\�WR�EH�KHDUG�

&���7KH�FRXUW�VKDOO�UHWDLQ�WKH�DXWKRULW\�WR�UHYLHZ�DQG�DSSURYH

DQ\�DPRXQW�SDLG�DV�DWWRUQH\�IHHV�SXUVXDQW�WR�WKH�FRPSURPLVH�RI�D�FODVV

DFWLRQ��QRWZLWKVWDQGLQJ�DQ\�DJUHHPHQW�WR�WKH�FRQWUDU\�

'���$Q\�DJUHHPHQW�HQWHUHG�E\�WKH�SDUWLHV�WR�D�FODVV�DFWLRQ�WKDW

SURYLGHV�IRU�WKH�SD\PHQW�RI�DWWRUQH\�IHHV�LV�VXEMHFW�WR�MXGLFLDO�DSSURYDO�

(�� � ,I� WKH� WHUPV�RI� WKH�SURSRVHG�FRPSURPLVH�SURYLGH� IRU� WKH

DGMXGJHG�FUHDWLRQ�RI�D�VHWWOHPHQW�IXQG�WR�EH�GLVEXUVHG�WR�DQG�DPRQJ

PHPEHUV�RI�WKH�FODVV�LQ�DFFRUGDQFH�ZLWK�WKH�WHUPV�WKHUHRI��WKH�FRXUW

KDYLQJ�MXULVGLFWLRQ�RYHU�WKH�FODVV�DFWLRQ�LV�HPSRZHUHG�WR�DSSURYH�WKH

FRPSURPLVH�VHWWOHPHQW�RI�WKH�FODVV�DFWLRQ�DV�D�ZKROH�DQG�LVVXH�D�ILQDO

MXGJPHQW�DFFRUGLQJO\��IROORZLQJ�D�ILQGLQJ�WKDW�WKH�FRPSURPLVH�LV�IDLU�

UHDVRQDEOH��DQG�DGHTXDWH�IRU�WKH�FODVV��DQG�WR�RUGHU�WKH�GLVWULEXWLRQ�RI

WKH� VHWWOHPHQW� IXQG� DFFRUGLQJO\�� ZLWKRXW� WKH� QHFHVVLW\� RI� SULRU

TXDOLILFDWLRQ�RI�UHSUHVHQWDWLYHV�RI�PLQRUV��LQWHUGLFWV��VXFFHVVLRQV��RU

RWKHU�LQFRPSHWHQWV�RU�DEVHQWHHV��RU�SULRU�DSSURYDO�RI�WKH�WHUPV�RI�WKH

VHWWOHPHQW�RU�WKH�GLVWULEXWLRQ�WKHUHRI�E\�DQRWKHU�FRXUW��SURYLGHG��WKDW

LQ�VXFK�FDVHV�WKH�FRXUW�KDYLQJ�MXULVGLFWLRQ�RYHU�WKH�FODVV�DFWLRQ�VKDOO

LQFOXGH�LQ�WKH�RUGHUV�RI�VHWWOHPHQW�DQG�GLVWULEXWLRQ�RI�WKH�VHWWOHPHQW

IXQG�DSSURSULDWH�SURYLVLRQV�WR�HQVXUH�WKDW�DOO�IXQGV�DGMXGLFDWHG�WR�RU

IRU� WKH� EHQHILW� RI� VXFK� LQFRPSHWHQWV�� VXFFHVVLRQV�� RU� DEVHQWHHV� DUH

SODFHG� LQ� DSSURSULDWH� VDIHNHHSLQJ� SHQGLQJ� WKH� FRPSOHWLRQ� RI

DSSRLQWPHQW��TXDOLILFDWLRQ��DQG�DGPLQLVWUDWLYH�SURFHGXUHV�RWKHUZLVH

DSSOLFDEOH�LQ�WKLV�&RGH�WR�WKH�LQWHUHVWV�DQG�SURSHUW\�RI�LQFRPSHWHQWV�

VXFFHVVLRQV��DQG�DEVHQWHHV�


����������
����������
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$UW��������3UHVFULSWLRQ��VXVSHQVLRQ

/LEHUDWLYH� SUHVFULSWLRQ� RQ� WKH� FODLPV� DULVLQJ� RXW� RI� WKH

WUDQVDFWLRQV�RU�RFFXUUHQFHV�GHVFULEHG�LQ�D�SHWLWLRQ�EURXJKW�RQ�EHKDOI�RI

D�FODVV�LV�VXVSHQGHG�RQ�WKH�ILOLQJ�RI�WKH�SHWLWLRQ�DV�WR�DOO�PHPEHUV�RI

WKH�FODVV�DV�GHILQHG�RU�GHVFULEHG�WKHUHLQ��3UHVFULSWLRQ�ZKLFK�KDV�EHHQ

VXVSHQGHG�DV�SURYLGHG�KHUHLQ��EHJLQV�WR�UXQ�DJDLQ�

���� �$V�WR�DQ\�SHUVRQ�HOHFWLQJ�WR�EH�H[FOXGHG�IURP�WKH�FODVV�

IURP�WKH�VXEPLVVLRQ�RI�WKDW�SHUVRQ
V�HOHFWLRQ�IRUP�

�����$V�WR�DQ\�SHUVRQ�H[FOXGHG�IURP�WKH�FODVV�SXUVXDQW�WR�$UWLFOH

����� WKLUW\� GD\V� DIWHU�PDLOLQJ� RU� RWKHU� GHOLYHU\� RU� SXEOLFDWLRQ� RI� D

QRWLFH�WR�VXFK�SHUVRQ�WKDW�WKH�FODVV�KDV�EHHQ�UHVWULFWHG�RU�RWKHUZLVH

UHGHILQHG�VR�DV�WR�H[FOXGH�KLP��RU

�����$V�WR�DOO�PHPEHUV��WKLUW\�GD\V�DIWHU�PDLOLQJ�RU�RWKHU�GHOLYHU\

RU� SXEOLFDWLRQ� RI� D� QRWLFH� WR� WKH� FODVV� WKDW� WKH� DFWLRQ� KDV� EHHQ

GLVPLVVHG��WKDW�WKH�GHPDQG�IRU�FODVV�UHOLHI�KDV�EHHQ�VWULFNHQ�SXUVXDQW

WR�$UWLFOH������RU�WKDW�WKH�FRXUW�KDV�GHQLHG�D�PRWLRQ�WR�FHUWLI\�WKH�FODVV

RU�KDV�YDFDWHG�D�SUHYLRXV�RUGHU�FHUWLI\LQJ�WKH�FODVV�


����������
����������


6(&7,21�����'(5,9$7,9(�$&7,216

$UW��������'HULYDWLYH�DFWLRQV��SUHUHTXLVLWHV

:KHQ�D� FRUSRUDWLRQ�RU� XQLQFRUSRUDWHG� DVVRFLDWLRQ� UHIXVHV� WR

HQIRUFH� D� ULJKW� RI� WKH� FRUSRUDWLRQ� RU� XQLQFRUSRUDWHG� DVVRFLDWLRQ�� D

VKDUHKROGHU��SDUWQHU��RU��PHPEHU�WKHUHRI�PD\�EULQJ��D�GHULYDWLYH�DFWLRQ

WR� HQIRUFH� WKH� ULJKW� RQ� EHKDOI� RI� WKH� FRUSRUDWLRQ� RU� XQLQFRUSRUDWHG

DVVRFLDWLRQ���$�GHULYDWLYH�DFWLRQ�PD\�EH�PDLQWDLQHG�DV�D�FODVV�DFWLRQ

ZKHQ�WKH�SHUVRQV�FRQVWLWXWLQJ�WKH�FODVV�DUH�VR�QXPHURXV�DV�WR�PDNH�LW

LPSUDFWLFDEOH�IRU�DOO�RI�WKHP�WR�MRLQ�RU�EH�MRLQHG�DV�SDUWLHV���,Q�WKH�FDVH

RI�D�GHULYDWLYH�FODVV�DFWLRQ��$UWLFOHV�����DQG�����VKDOO�DSSO\�



+�%��12������ (152//('

3DJH����RI���

$UW��������5HSUHVHQWDWLRQ

2QH�RU�PRUH�PHPEHUV�RI�WKH�FODVV��ZKR�ZLOO�IDLUO\�HQVXUH�WKH

DGHTXDWH� UHSUHVHQWDWLRQ� RI� DOO� PHPEHUV�� PD\� VXH� RU� EH� VXHG� LQ� D

GHULYDWLYH�FODVV�DFWLRQ�RQ�EHKDOI�RI�DOO�PHPEHUV�

$UW��������3URFHGXUH

$IWHU�FRPPHQFHPHQW�RI�D�GHULYDWLYH�DFWLRQ�E\�RU�RQ�EHKDOI�RI

SDUWLHV�DOOHJHG�WR�EH�PHPEHUV�RI�D�FODVV��WKH�FRXUW��RQ�LWV�RZQ�PRWLRQ�

RU�RQ�WKH�PRWLRQ�RI�DQ\�SDUW\�RU�RQ�WULDO�RI�DQ\�H[FHSWLRQ�GLUHFWHG�WR

VXFK� LVVXH�� VKDOO� GHWHUPLQH� ZKHWKHU� WKH� DFWLRQ� PD\� EH� SURSHUO\

PDLQWDLQHG�DV�D�FODVV�DFWLRQ�DV�D�SUHUHTXLVLWH�WR�DQ\�IXUWKHU�SURFHHGLQJV

WKHUHLQ�� �,I�WKH�FRXUW�ILQGV�WKDW�WKH�DFWLRQ�VKRXOG�EH�PDLQWDLQHG�DV�D

FODVV�DFWLRQ��LW�VKDOO�FHUWLI\�WKH�DFWLRQ�DFFRUGLQJO\�� �,I�QRW�� WKH�FRXUW

PD\� SHUPLW� DPHQGPHQW� RI� WKH� SOHDGLQJV� LQ� WKH� DFWLRQ� WR� SHUPLW

PDLQWHQDQFH� WKHUHRI� DV� D� SURFHHGLQJ�RQ�EHKDOI� RI� SDUWLHV� H[SUHVVO\

QDPHG�WKHUHLQ�XQGHU�$UWLFOH�����

$UW��������9HQXH

$� GHULYDWLYH� DFWLRQ� RI� D� VKDUHKROGHU�� SDUWQHU�� RU�PHPEHU� WR

HQIRUFH�D�ULJKW�RI�D�FRUSRUDWLRQ�RU�XQLQFRUSRUDWHG�DVVRFLDWLRQ�VKDOO�EH

EURXJKW� LQ� WKH� SDULVK� RI� SURSHU� YHQXH� DV� WR� WKH� FRUSRUDWLRQ� RU

XQLQFRUSRUDWHG�DVVRFLDWLRQ�

$UW��������3HWLWLRQ�LQ�VKDUHKROGHU
V�GHULYDWLYH�DFWLRQ

7KH�SHWLWLRQ�LQ�D�FODVV�DFWLRQ�EURXJKW�E\�D�VKDUHKROGHU��SDUWQHU�

RU�PHPEHU�RI�D�FRUSRUDWLRQ�RU�XQLQFRUSRUDWHG�DVVRFLDWLRQ�EHFDXVH�LW

UHIXVHV�WR�HQIRUFH�D�ULJKW�ZKLFK�LW�PD\�HQIRUFH�VKDOO�LQFOXGH�DOO�RI�WKH

IROORZLQJ�

���� � $OOHJH� WKDW� WKH� SODLQWLII� ZDV� D� VKDUHKROGHU�� SDUWQHU�� RU

PHPEHU� DW� WKH� WLPH� RI� WKH� RFFXUUHQFH� RU� WUDQVDFWLRQ� RI� ZKLFK� KH
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FRPSODLQV�� RU� WKDW� KLV� VKDUH�� SDUWQHUVKLS�� RU�PHPEHUVKLS� WKHUHDIWHU

GHYROYHG�RQ�KLP�E\�RSHUDWLRQ�RI�ODZ�

�����$OOHJH�ZLWK�SDUWLFXODULW\�WKH�HIIRUWV�RI�WKH�SODLQWLII�WR�VHFXUH

IURP�WKH�PDQDJLQJ�GLUHFWRUV��JRYHUQRUV��RU�WUXVWHHV�DQG��LI�QHFHVVDU\�

IURP�WKH�VKDUHKROGHUV��SDUWQHUV��RU�PHPEHUV��WKH�HQIRUFHPHQW�RI�WKH

ULJKW�DQG�WKH�UHDVRQV�IRU�KLV�IDLOXUH�WR�VHFXUH�VXFK�HQIRUFHPHQW��RU�WKH

UHDVRQ�IRU�QRW�PDNLQJ�VXFK�DQ�HIIRUW�WR�VHFXUH�HQIRUFHPHQW�RI�WKH�ULJKW�

���� � -RLQ� DV� GHIHQGDQWV� WKH� FRUSRUDWLRQ� RU� XQLQFRUSRUDWHG

DVVRFLDWLRQ�DQG�WKH�REOLJRU�DJDLQVW�ZKRP�WKH�REOLJDWLRQ�LV�VRXJKW�WR�EH

HQIRUFHG�

�����,QFOXGH�D�SUD\HU�IRU�MXGJPHQW�LQ�IDYRU�RI�WKH�FRUSRUDWLRQ�RU

XQLQFRUSRUDWHG�DVVRFLDWLRQ�DQG�DJDLQVW�WKH�REOLJRU�RQ�WKH�REOLJDWLRQ

VRXJKW�WR�EH�HQIRUFHG�

�����%H�YHULILHG�E\�WKH�DIILGDYLW�RI�WKH�SODLQWLII�RU�KLV�FRXQVHO�

$UW��������6KDUHKROGHU
V�GHULYDWLYH�DFWLRQ�ZKHQ�QRW�LPSUDFWLFDEOH�WR

MRLQ�DOO�VKDUHKROGHUV��SDUWQHUV��RU�PHPEHUV

$�� �:KHQ� LW� LV� QRW� LPSUDFWLFDEOH� IRU� DOO� RI� WKH� VKDUHKROGHUV�

SDUWQHUV��RU�PHPEHUV�RI�D�FRUSRUDWLRQ�RU�XQLQFRUSRUDWHG�DVVRFLDWLRQ�WR

MRLQ�RU�WR�EH�MRLQHG�DV�SDUWLHV�WR�D�GHULYDWLYH�DFWLRQ�WR�HQIRUFH�D�ULJKW�RI

WKH� FRUSRUDWLRQ� RU� XQLQFRUSRUDWHG� DVVRFLDWLRQ� ZKLFK� LW� UHIXVHV� WR

HQIRUFH��VXFK�DFWLRQ�VKDOO�QRW�EH�PDLQWDLQHG�DV�D�FODVV�DFWLRQ���,QVWHDG�

DOO�RI�WKH�VKDUHKROGHUV��SDUWQHUV��RU�PHPEHUV�ZKR�UHIXVH�RU�IDLO�WR�MRLQ

DV�SODLQWLIIV�LQ�VXFK�DQ�DFWLRQ�VKDOO�EH�MRLQHG�DV�GHIHQGDQWV�

%���'HULYDWLYH�DFWLRQV�JRYHUQHG�E\�WKLV�$UWLFOH�VKDOO�EH�VXEMHFW

WR�$UWLFOHV�����DQG�����
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$UW��������8QLQFRUSRUDWHG�DVVRFLDWLRQ��GHILQLWLRQ��DSSOLFDELOLW\

$V�XVHG�LQ�$UWLFOHV�����WKURXJK������WKH�WHUP��XQLQFRUSRUDWHG

DVVRFLDWLRQ��VKDOO�LQFOXGH�DQ\�XQLQFRUSRUDWHG�EXVLQHVV�DVVRFLDWLRQ�WKDW

LV�WUHDWHG�E\�FRQWUROOLQJ�VXEVWDQWLYH�ODZ�DV�D�VHSDUDWH�MXULGLFDO�SHUVRQ�

6HFWLRQ�����&RGH�RI�&LYLO�3URFHGXUH�$UW��������LV�KHUHE\�UHSHDOHG�LQ�LWV

HQWLUHW\�

6HFWLRQ�����7KH�SURYLVLRQV�RI�WKLV�$FW�VKDOO�EH�DSSOLFDEOH�RQO\�WR�DFWLRQV

ILOHG�RQ�DQG�DIWHU�LWV�HIIHFWLYH�GDWH�

6HFWLRQ�����7KLV�$FW�VKDOO�EHFRPH�HIIHFWLYH�RQ�-XO\����������LI�YHWRHG

E\�WKH�JRYHUQRU�DQG�VXEVHTXHQWO\�DSSURYHG�E\�WKH�OHJLVODWXUH��WKLV�$FW�VKDOO

EHFRPH�HIIHFWLYH�RQ�-XO\����������RU�RQ�WKH�GD\�IROORZLQJ�VXFK�DSSURYDO�E\

WKH�OHJLVODWXUH��ZKLFKHYHU�LV�ODWHU�
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